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APPENDIX B

FOOD SAFETY
ORDINANCE

Food Safety Ordinance (Cap 612)

‘S.22. Record of acquisition of imported food

(1) A person who, in the course of business, imports food must record the following
information about the acquisition of the food—
(a) the date the food was acquired;
(b) the name and contact details of the person from whom the food was acquired;
(c) the place from where the food was imported;
(d) the total quantity of the food;
(e) a description of the food.

(2) A record must be made under this section at or before the time the food is imported.

[..]

(4) This section does not apply—
[..]
(b) to an acquisition of food that is imported solely for the purpose of exporting it,
if—
(i) the food is air transhipment cargo; or
(i) during the period between import and export, the food remains in the vessel,
vehicle or aircraft in which it was imported; or
(c) to an acquisition of food that is imported solely in the course of business of a
food transport operator.

(5) A person commits an offence if the person—
(a) without reasonable excuse, fails to make a record in accordance with this section;
(b) includes in a record information that the person knows is false in a material
particular; or
(c) recklessly includes in a record information that is false in a material particular.

(2) A person who commits an offence under subsection (5) is liable to a fine at level 3
and to imprisonment for 3 months.

S.23. Capture of local aquatic products

(1) A person who captures local aquatic products and who, in the course of business,
supplies them in Hong Kong must record the following information about the
capture—
(a) the date or period of the capture;
(b) the common name of the local aquatic products;
(c) the total quantity of the local aquatic products;
(d) the area of the capture.
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(2)

(3)

(4)

(5)

A record must be made under this section at or before the time the supply takes
place.

This section does not apply to a person who is exempted, or is in a class of persons
that is exempted, under section 29.

A person commits an offence if the person—

(a) without reasonable excuse, fails to make a record in accordance with this section;

(b) includes in a record information that the person knows is false in a material
particular; or

(c) recklessly includes in a record information that is false in a material particular.

A person who commits an offence under subsection (4) is liable to a fine at level 3
and to imprisonment for 3 months.”m
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THE ENDANGERED
SPECIES REGIME: CITES

Protection of Endangered Species of Animals and Plants Ordinance
(Cap 586)

‘S.3. Meaning of “in transit”

For the purposes of this Ordinance, a thing is in transit if—

(a) it is brought into Hong Kong from a place outside Hong Kong;

(b) it is in the process of being taken to another place outside Hong Kong, and

(c) it remains under the control of the Director or an authorized officer from the time it
is brought into Hong Kong up to the time it is taken outside Hong Kong.’

S.22 places restrictions on possession or having control of endangered live animals in
transit.

‘S.22. Import, re-export and possession or control of specimens in transit
(2) A person may import, re-export or have in his possession or under his control a live
animal of a scheduled species in transit if—
fa) upon the landing of the animal in Hong Kong, he produces, or causes to be
produced, to an authorized officer a Convention certifying document or certificate
in lieu in respect of the animal; and
(b) subject to subsection (3), at least 3 working days before the intended date
on which the animal is to be brought into Hong Kong, the Director receives a
notification made to him in writing—
(i) providing a description and the particulars of the animal;
(i) stating the intended date on which the animal is to be brought into Hong
Kong, and
(iii) where the animal is to be brought into Hong Kong by a vessel, vehicle, train
or aircraft, providing particulars of the vessel, vehicle, train or aircraft so as
to enable the Director to locate it immediately upon its arrival in Hong Kong.’

Ss.29 & 30 allow an officer, where he reasonably suspects a live animal is one of the
scheduled species under CITES, to require a person in possession or control of the live
animal to give its scientific name and common name and/or to require the animal be
produced for inspection. This power applies regardless of whether the animal:

(a) is being or has been imported;

(b) is being or has been introduced from the sea;"?

(c) isin transit;

(d) is being or is to be exported; or

(e) is being or is to be re-exported. m
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HONG KONG’S FULFILMENT OF ITS
OBLIGATIONS AS THE FLAG STATE

‘B. Fulfilment of obligations as the flag state by Hong Kong

As defined by Art 94 of the United Nations Convention on the Law of the Sea (UNCLOS),
the flag State has overall responsibility for all ships granted the right to fly its flag. In
other words, the flag State must exercise, under its internal law, its jurisdiction and
control over every ship flying its flag and its master, officers and crew in respect of
administrative, technical and social matters concerning the ship and ensure the ship’s
full compliance with all applicable international conventions. Unlike the case with [Flags
of Convenience (‘FOC’)] States, the Marine Department of Hong Kong carries out strict
supervision of Hong Kong-registered ships. The Flag State Quality Control System
(FSQC) was introduced to ensure that the ship management company discharges its
responsibilities properly according to international maritime conventions. In 2008, when
the shipping market took a turn for the better, the Hong Kong Shipping Registry did not
entertain the application of certain Mainland ships because of their failure to meet the
construction standards of the China Classification Society (CCS). Therefore, it is clear
that the Hong Kong Shipping Registry takes care that quantity does not override quality.
Regarding classification societies, the Marine Department has recognised nine of the 11
member societies comprising the International Association of Classification Societies
(IACS), except for the Russian Maritime Register of Shipping.

The FSQC System, similar to FSC, is supported by a computer-based information system
to monitor the quality of Hong Kong-registered ships. With the information collected
and analysed, a ship suspected of undesirable conditions will be identified and selected
for an FSQC inspection. All FSQC ship inspections and company audits are initially
carried out free of charge. If a Hong Kong-registered ship is detained abroad with serious
deficiencies under [Port State Control (‘PSC’)] inspection or has been subject to a serious
accident, the Director of Marine may request a special inspection of the ship by a Marine
Department surveyor, and the relevant fees will be charged to the shipowner for the
inspection and company audit.

In the context of changing a ship’s nationality, PSC inspections’ findings of deficiency
and detention as revealed by previous records are taken seriously by the Marine
Department and may precipitate an FSQC inspection of the registered ship, with resulting
recommendations on equipment and manning. Here also, the nature of the deficiencies
will be specified on the inspection report and improvements suggested. Furthermore, an
FSQC audit of the ships’ safety management systems may be carried out by the Marine
Department at regular intervals. Therefore, it is the rigid and efficient supervision of the
Marine Department that minimises Hong Kong-registered ships’ risk of detention under
PSC.
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Under the FSQC system, the Marine Department will not be directly involved in the
surveys and issuance of relevant certificates to Hong Kong-registered cargo ships except
when requested by the shipowners. The following classification societies, all Members
of IACS, are authorised to carry out statutory surveys and to issue related certificates on
behalf of the flag Administration: the American Bureau of Shipping (ABS); Bureau Veritas
(BV); the China Classification Society (CCS); Det Norske Veritas (DNV); Germanischer
Lloyds (GL); the Korean Register of Shipping (KR); Lloyd’s Register (LR); Nippon Kaiji
Kyokai (NKK); and Registro Italiano Navale (RINA). To discharge the responsibility of
supervision, flag States usually rely on classification societies authorised as recognised
organisations (RO) to conduct surveys on their behalf, which has been permitted by
most international maritime conventions. There are two types of surveys conducted
by classification societies, namely classification surveys and statutory surveys. As per
the rules of the classification societies, classification surveys will be carried out on the
condition of a vessel that applies to enter or maintain a specific classification. On the
other hand, a statutory survey is a compulsory assessment, as per the regulations of
international conventions and flag States, on the condition of a vessel. The purpose of this
kind of survey is to secure the safety of people’s lives and property, as well as to protect
the marine environment.

C. The low detention rate of Hong Kong flag ships

Due to the strict observance by the Hong Kong authorities of their obligation of supervision,
the PSC detention rates for Hong Kong-registered ships remain low. Responsibility for
monitoring the compliance of ships with international standards lies primarily with the
flag State. However, there has been a serious failure on the part of a number of flag
States to implement and enforce international standards. Consequently, as a second line
of defence against substandard shipping, monitoring of compliance with international
standards must also be carried out by the port State to protect its seashore, ports and
personnel from injuries caused by foreign vessels that do not measure up to international
standards. Both PSC and FSC belong to the ship safety examination. By FSC we mean
the regulatory inspection over the ships’ condition, which is exercised by the country
of registry under its internal law. On the other hand, PSC is the inspection of foreign
ships in national ports to verify that the ship is manned and operated in compliance
with international conventions and which is originally intended to be a back up to FSC.
The PSC detention rates for FOC ships are quite high due to the neglect of careful
management by these flag States.”*> m
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SENTENCING IN RESPECT OF
SPECIFIED OFFENCES

Organized and Serious Crimes Ordinance (Cap 455)

‘S.27. Sentencing in respect of specified offences

(1)

(2)

(3)

(4)

[.]

(8)

(9)

This section applies where, in proceedings in the District Court or the Court of First
Instance, a person has been convicted of a specified offence.

The prosecution may furnish information to the court regarding any or all of the

following—

(a) the nature and extent of any harm caused, directly or indirectly, to any person by
the act in respect of which the person has been so convicted;

(b) the nature and extent of any benefit, whether financial or otherwise, that accrued
or was intended to accrue, directly or indirectly, to that or any other person from
that act;

(c) the prevalence of that specified offence;

(d) the nature and extent of any harm, whether direct or indirect, caused to
the community by recent occurrences of that specified offence;

(e) the nature and extent of the total benefit, whether financial or otherwise,
accruing directly or indirectly to any person from recent occurrences of
that specified offence.

Only information that would be admissible in evidence in criminal proceedings
(including proceedings in respect of sentencing) may be furnished to the court under
subsection (2).

If the prosecution so requests, the court shall determine whether the evidence
adduced at the trial or, if the conviction followed a plea of guilty, the matters
accepted by the court prior to conviction show that the specified offence was
an organized crime.

If in making a determination under subsection (4) the court determines that the
specified offence was an organized crime by reason of its connection with the
activities of a particular triad society, the prosecution may furnish information to the
court regarding the nature and extent of those activities and the way in which the
offence was connected with those activities.

The court may receive and take into account regarding a matter referred to in
subsection (8) any information which it considers reliable in the circumstances.
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(10) Where the prosecution seeks to furnish information to a court under this section
regarding any matter referred to in subsection (2) or (8), the court shall allow the
person convicted an opportunity to object to the reception of the information, and
where any such information is received by the court the court shall allow the person
an opportunity to furnish information regarding that same matter.

(11) Subject to subsections (12) and (13), where a court is satisfied beyond reasonable

doubt—

(a) that the specified offence was an organized crime; or

(b) as to any information furnished under subsection (2) or (8),
or where any such matter is agreed by the person convicted, the court shall
have regard to such matter when it passes a sentence on the person for the
relevant specified offence and may, if it thinks fit, pass a sentence on the
person for that offence that is more severe than the sentence it would, in
the absence of such matter, have passed.” n
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THE RIGHT OF
HOT PURSUIT

United Nations Convention on the Law of the Sea, Part VIl S.1.

Article 111. Right of hot pursuit

1.

The hot pursuit of a foreign ship may be undertaken when the competent
authorities of the coastal State have good reason to believe that the ship
has violated the laws and regulations of that State. Such pursuit must be
commenced when the foreign ship or one of its boats is within the internal
waters, the archipelagic waters, the territorial sea or the contiguous zone of
the pursuing State, and may only be continued outside the territorial sea or
the contiguous zone if the pursuit has not been interrupted. It /s not necessary
that, at the time when the foreign ship within the territorial sea or the contiguous
zone receives the order to stop, the ship giving the order should likewise be within
the territorial sea or the contiguous zone. If the foreign ship is within a contiguous
zone, as defined in article 33, the pursuit may only be undertaken if there has been
a violation of the rights for the protection of which the zone was established.

[...]

The right of hot pursuit ceases as soon as the ship pursued enters the territorial sea
of its own country or of a third State.

Hot pursuit is not deemed to have begun unless the pursuing ship has satisfied
itself by such practicable means as may be available that the ship pursued or one of
its boats or other craft working as a team and using the ship pursued as a mother
ship are within the limits of the territorial sea, or as the case may be, within the
contiguous zone or the exclusive economic zone or above the continental shelf. The
pursuit may only be commenced after a visual or auditory signal to stop has been
given at a distance which enables it to be seen or heard by the foreign ship.”

Customs and police vessels can carry out the right of hot pursuit, as they fall under the
category of ‘ships or aircraft on government service authorized to do so’ under Article
23(4).4

‘6. The right of hot pursuit may be exercised only by warships or military aircraft, or

other ships or aircraft clearly marked and identifiable as being on government service
and authorized to that effect.”m
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UNITED NATIONS CONVENTION ON THE LAW
OF THE SEA: RELEVANT PROVISIONS

United Nations Convention on the Law of the Sea, Part 1l S.3.

Article 21. Laws and regulations of the coastal State relating to innocent passage

1.

[.]

The coastal State may adopt laws and regulations, in conformity with the provisions
of this Convention and other rules of international law, relating to innocent passage
through the territorial sea, in respect of [...] (e) the prevention of infringement of
the fisheries laws and regulations of the coastal State; [...] and (h) the prevention of
infringement of the customs, fiscal, immigration or sanitary laws and regulations of
the coastal State.

The coastal State shall give due publicity to all such laws and regulations.

Foreign ships exercising the right of innocent passage through the territorial sea shall
comply with all such laws and regulations and all generally accepted international
regulations relating to the prevention of collisions at sea.’

United Nations Convention on the Law of the Sea, Part V

Article 61. Conservation of the living resources

2.

The coastal State, taking into account the best scientific evidence available to it
shall ensure through proper conservation and management measures that the
maintenance of the living resources in the exclusive economic zone is not
endangered by over-exploitation. As appropriate, the coastal State and competent
international organizations, whether subregional, regional or global, shall cooperate
to this end.

Such measures shall also be designed to maintain or restore populations of harvested
species at levels which can produce the maximum sustainable yield, as qualified
by relevant environmental and economic factors, including the economic needs of
coastal fishing communities and the special requirements of developing States, and
taking into account fishing patterns, the interdependence of stocks and any generally
recommended international minimum standards, whether subregional, regional or
global.

In taking such measures the coastal State shall take into consideration the effects
on species associated with or dependent upon harvested species with a view to
maintaining or restoring populations of such associated or dependent species above
levels at which their reproduction may become seriously threatened.
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Available scientific information, catch and fishing effort statistics, and other data
relevant to the conservation of fish stocks shall be contributed and exchanged on a
regular basis through competent international organizations, whether subregional,
regional or global, where appropriate and with participation by all States concerned,
including States whose nationals are allowed to fish in the exclusive economic zone.

Article 62. Utilization of the living resources
4. Nationals of other States fishing in the exclusive economic zone shall comply with

the conservation measures and with the other terms and conditions established in
the laws and regulations of the coastal State. |...]

Article 63. Stocks occurring within the exclusive economic zones of two or more
coastal States or both within the exclusive economic zone and in an area beyond and
adjacent to it

1.

Where the same stock or stocks of associated species occur within the exclusive
economic zones of two or more coastal States, these States shall seek, either
directly or through appropriate subregional or regional organizations, to agree upon
the measures necessary to coordinate and ensure the conservation and development
of such stocks without prejudice to the other provisions of this Part.

Where the same stock or stocks of associated species occur both within the
exclusive economic zone and in an area beyond and adjacent to the zone, the
coastal State and the States fishing for such stocks in the adjacent area shall seek,
either directly or through appropriate subregional or regional organizations, to agree
upon the measures necessary for the conservation of these stocks in the adjacent
area.

Article 73. Enforcement of laws and regulations of the coastal State

1.

The coastal State may, in the exercise of its sovereign rights to explore, exploit,
conserve and manage the living resources in the exclusive economic zone,
take such measures, including boarding, inspection, arrest and judicial proceedings,
as may be necessary to ensure compliance with the laws and regulations adopted by
it in conformity with this Convention.

[..]

Coastal State penalties for violations of fisheries laws and regulations in the exclusive
economic zone may not include imprisonment, in the absence of agreements to the
contrary by the States concerned, or any other form of corporal punishment.

In cases of arrest or detention of foreign vessels the coastal State shall promptly
notify the flag State, through appropriate channels, of the action taken and of any
penalties subsequently imposed.’
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United Nations Convention on the Law of the Sea, Part VIl S.1.

Article 87. Freedom of the high seas

1. The high seas are open to all States [...] Freedom of the high seas comprises, inter
alia, both for coastal and land-locked States [...] (e) freedom of fishing, subject to the
conditions laid down in section 2 [...]

United Nations Convention on the Law of the Sea, Part VIl S.2.

Article 116. Right to fish on the high seas

All States have the right for their nationals to engage in fishing on the high seas subject

to:

(a) their treaty obligations;

(b) the rights and duties as well as the interests of coastal States provided for, inter alia,
in article 63, paragraph 2, and articles 64 to 67 [...]

Article 117. Duty of States to adopt with respect to their nationals measures for the
conservation of the living resources of the high seas

All States have the duty to take, or to cooperate with other States in taking, such measures
for their respective nationals as may be necessary for the conservation of the living
resources of the high seas.

Article 118. Cooperation of States in the conservation and management of living
resources

States shall cooperate with each other in the conservation and management of living
resources in the areas of the high seas. States whose nationals exploit identical living
resources, or different living resources in the same area, shall enter into negotiations
with a view to taking the measures necessary for the conservation of the living resources
concerned. They shall, as appropriate, cooperate to establish subregional or regional
fisheries organizations to this end.

Article 119. Conservation of the living resources of the high seas
1. In determining the allowable catch and establishing other conservation measures for
the living resources in the high seas, States shall:

(c) take measures which are designed, on the best scientific evidence available to
the States concerned, to maintain or restore populations of harvested species at
levels which can produce the maximum sustainable yield, as qualified by relevant
environmental and economic factors, including the special requirements of
developing States, and taking into account fishing patterns, the interdependence
of stocks and any generally recommended international minimum standards,
whether subregional, regional or global;

(d) take into consideration the effects on species associated with or dependent upon
harvested species with a view to maintaining or restoring populations of such
associated or dependent species above levels at which their reproduction may
become seriously threatened.” m
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FAD COMPLIANCE
AGREEMENT

Agreement to Promote Compliance with International Conservation
and Management Measures by Fishing Vessels on the High Seas

e Atrticle Ill: Sets out the responsibility of the flag State. In essence, it places an
obligation on the flag State to take ‘such measures as may be necessary to ensure that
fishing vessels entitled to fly its flag do not engage in any activity that undermines the
effectiveness of international conservation and management measures’. Further duties

are stipulated to supplement these basic obligations.

»  Article IV: Requires each Party to maintain a record of fishing vessels entitled to fly
its flag and authorized for use on the high seas, and to take such measures as are

necessary to ensure that all such vessels are entered in that record.

e Article V: Deals with international cooperation and, ‘in particular, exchange
information, including evidentiary material, relating to activities of fishing vessels in
order to assist the flag State in identifying those fishing vessels flying its flag reported
to have engaged in activities undermining international conservation and management
measures’. A further measure relates to port State control. Where the port state has
reasonable grounds for believing that the fishing vessel in its port has been used
for an activity that undermines the effectiveness of international conservation and
management measures, it shall promptly notify the flag State accordingly. ‘Parties may
make arrangements regarding the undertaking by port States of such investigatory
measures as may be considered necessary to establish whether the fishing vessel has

indeed been used contrary to the provisions of this Agreement.’

*  Article VI: Deals with the exchange of information. Each Party is to make available to

FAO certain information required to be maintained in the record of fishing vessels.

The text and summary of the treaty is available at http://www.fao.org/fishery/topic/14766/

en. m
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THE CODE OF CONDUCT FOR
RESPONSIBLE FISHERIES

‘Article 2. Objectives of the Code
The objectives of the Code are to:

a.

establish principles, in accordance with the relevant rules of international law, for
responsible fishing and fisheries activities, taking into account all their relevant
biological, technological, economic, social, environmental and commercial aspects;
establish principles and criteria for the elaboration and implementation of national
policies for responsible conservation of fisheries resources and fisheries management
and development;

serve as an instrument of reference to help States to establish or to improve the legal
and institutional framework required for the exercise of responsible fisheries and in
the formulation and implementation of appropriate measures;

provide guidance which may be used where appropriate in the formulation and
implementation of international agreements and other legal instruments, both
binding and voluntary;

facilitate and promote technical, financial and other cooperation in conservation of
fisheries resources and fisheries management and development;

promote the contribution of fisheries to food security and food quality, giving priority
to the nutritional needs of local communities;

promote protection of living aquatic resources and their environments and coastal
areas;

promote the trade of fish and fishery products in conformity with relevant international
rules and avoid the use of measures that constitute hidden barriers to such trade;
promote research on fisheries as well as on associated ecosystems and relevant
environmental factors; and

provide standards of conduct for all persons involved in the fisheries sector.”

‘Article 6. General principles

6.3 States should prevent overfishing and excess fishing capacity and should implement
management measures to ensure that fishing effort is commensurate with the productive
capacity of the fishery resources and their sustainable utilization. States should take
measures to rehabilitate populations as far as possible and when appropriate.

6.4 Conservation and management decisions for fisheries should be based on the
best scientific evidence available, also taking into account traditional knowledge of the
resources and their habitat, as well as relevant environmental, economic and social
factors. States should assign priority to undertake research and data collection in order
to improve scientific and technical knowledge of fisheries including their interaction with
the ecosystem. In recognizing the transboundary nature of many aquatic ecosystems,
States should encourage bilateral and multilateral cooperation in research, as appropriate.
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6.5 States and subregional and regional fisheries management organizations should
apply a precautionary approach widely to conservation, management and exploitation of
living aquatic resources in order to protect them and preserve the aquatic environment,
taking account of the best scientific evidence available. The absence of adequate scientific
information should not be used as a reason for postponing or failing to take measures
to conserve target species, associated or dependent species and non-target species and
their environment.

[..]

6.70 Within their respective competences and in accordance with international law,
including within the framework of subregional or regional fisheries conservation and
management organizations or arrangements, States should ensure compliance with
and enforcement of conservation and management measures and establish
effective mechanisms, as appropriate, to monitor and control the activities of
fishing vessels and fishing support vessels.’

The inclusion of ‘fishing support vessels’ in the principle to ‘monitor and control’ appears
to include LRFF carriers and transport vessels.

‘6.71 States authorizing fishing and fishing support vessels to fly their flags should
exercise effective control over those vessels so as to ensure the proper application of
this Code. They should ensure that the activities of such vessels do not undermine
the effectiveness of conservation and management measures taken in accordance
with international law and adopted at the national, subregional, regional or global levels.
States should also ensure that vessels flying their flags fulfil their obligations
concerning the collection and provision of data relating to their fishing activities.

6.12 States should, within their respective competences and in accordance with
international law, cooperate at subregional, regional and global levels through fisheries
management organizations, other international agreements or other arrangements to
promote conservation and management, ensure responsible fishing and ensure effective
conservation and protection of living aquatic resources throughout their range of
distribution, taking into account the need for compatible measures in areas within and
beyond national jurisdiction.

6.13 States should, to the extent permitted by national laws and regulations, ensure that
decision making processes are transparent and achieve timely solutions to urgent matters.
States, in accordance with appropriate procedures, should facilitate consultation and
the effective participation of industry, fishworkers, environmental and other interested
organizations in decision making with respect to the development of laws and policies
related to fisheries management, development, international lending and aid.

6.14 International trade in fish and fishery products should be conducted in accordance
with the principles, rights and obligations established in the World Trade Organization
(WTO) Agreement and other relevant international agreements. States should ensure
that their policies, programmes and practices related to trade in fish and fishery
products do not result in obstacles to this trade, environmental degradation or
negative social, including nutritional, impacts.’
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Article 8.3. Port State duties

8.3.1 Port States should take, through procedures established in their national legislation,
in accordance with international law, including applicable international agreements or
arrangements, such measures as are necessary to achieve and to assist other States in
achieving the objectives of this Code, and should make known to other States details
of regulations and measures they have established for this purpose. When taking such
measures a port State should not discriminate in form or in fact against the vessels of
any other State.

8.3.2 Port States should provide such assistance to flag States as is appropriate, in
accordance with the national laws of the port State and international law, when a fishing
vessel is voluntarily in a port or at an offshore terminal of the port State and the flag
State of the vessel requests the port State for assistance in respect of non-compliance
with subregional, regional or global conservation and management measures or with
internationally agreed minimum standards for the prevention of pollution and for safety,
health and conditions of work on board fishing vessels.”m
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PORT STATE MEASURES
AGREEMENT

A Guide to the Background and Implementation of the 2009 FAO
Agreement on Port State Measures to Prevent, Deter and Eliminate
lllegal, Unreported and Unregulated Fishing

4.2. Legislation

4.2.1 General considerations

Aim and context of legislative review. As each State embarks upon implementing the
Agreement’s legal requirements in its national legislation, it should undertake a broader
and deeper review of its national laws, regulations and practices relating to lUU fishing [...]

Scope of the Agreement. States must also be mindful that the Agreement is not restricted
to IUU fishing activities, but also covers “fishing related activities”. This gives the Agreement
very broad scope and coverage. The related activities are defined in Article 1 as:

“any operation in support of, or in preparation for, fishing, including the landing, packaging,
processing, transshipping or transporting of fish that have not been previously landed at
port, as well as the provisioning of personnel, fuel, gear and other supplies at sea”.

A “vessel” includes vessels used for, equipped to be used for, or intended to be used for,
fishing or fishing related activities. Therefore, the legal review will need to have a much
wider focus than fisheries legislation. It should take into account legislation that relates to
fishing vessels and a range of others such as factory ships (including those that process fish
while in port), supply ships, refrigerated vessels, carrier vessels and transport vessels. The
implementing legislation should regulate access to port and the activities of these vessels,
ensure clear administrative authority for regulation and apply the Agreement’s MCS and
enforcement requirements to them. States should also ensure that legislation regulating
non-fishing vessels is consistent with the implementing legislation.

[..]

Evidentiary standards and admissibility. The legal review should address evidentiary standards
and admissibility and should not exclude the use of electronic evidence and new technologies
that are likely to evolve over time. Another evidentiary matter to consider is the use of
presumptions to combat IUU fishing or related activities. For example, where it may be easier
— but no less fair — for an honest vessel master to prove that the fish was legally caught than
for an inspector to prove that it was caught during IUU fishing activities, it is common for
fisheries laws to include a provision such as unless it can be otherwise proved, all fish on
board is presumed to have been taken during IUU fishing activities or related activities.

Areas beyond national jurisdiction. Importantly, the review should evaluate whether
domestic legislation is sufficient to regulate and enforce against IUU fishing or related
activities that take place beyond its areas of national jurisdiction. In this regard, there are

’
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three key issues. The first is to ensure that legislation prohibits the State’s nationals (vessels
or persons) from engaging in IUU fishing activities or related activities beyond areas under
national jurisdiction. A requirement for national vessels to be authorized to fish in such
areas, which is standard in most countries, would complement such a prohibition.

The second issue relates to fish that were caught in violation of the laws of another country
but brought to port. A standard legal provision, based on the United States Lacey Act,
makes it an offence for any person to undertake certain activities, such as importing,
trading or selling such fish or fish products. This is a highly effective “long-arm” provision
that strengthens regional cooperation among States and acts as a means of deterring and
preventing IUU fishing and related activities.

The third issue relates to giving legal effect to RFMO measures or decisions to which the
State is not a Party or cooperating non-Party for purposes of implementing the Agreement.
This could include prohibiting port entry to, or use of, vessels engaging in fishing or related
activities in contravention of the conservation and management measures of such an RFMO
or to vessels included on its IUU vessel list. Although States are not bound by treaties to
which they are not Party, increasingly international instruments contain provisions relating
to non-Parties and their duty under international law to cooperate with those organizations
and their members.

In fisheries instruments, this duty is based on provisions of the 1982 UN Convention
and includes a duty for non-Parties to cooperate with RFMOs, as provided in the 1995
UN Fish Stocks Agreement. It requires that States cooperate, as appropriate, bilaterally,
multilaterally and within relevant RFMOs to develop compatible measures for port State
control of fishing vessels. Such measures should deal with the information to be collected
by port States, procedures for information collection, and measures for dealing with
suspected infringements by the vessel of measures adopted under these national, regional
or international systems. This should include non-Parties to the 1995 UN Fish Stocks
Agreement.

In addition to the general issues described above that should form an important part of a
legal review for implementation of the Agreement, many of its provisions will require direct
implementation. Each State should check its existing laws against the Agreement to ensure
there are no gaps or inconsistencies, and in turn, identify provisions that need amendment
or introduction into the law [...]

4.2.2 Implementation of the Agreement
General provisions. It is of fundamental importance that the terms as defined in the
Agreement are implemented fully in national legislation. [...]

Entry into port. Although most, if not all, States currently regulate entry by vessels into
port, the requirements in the Agreement are very specific, hence, it is likely that legislation
will need to be updated. These requirements relate to an advance request for port entry
(including a required process and information), the decision-making to authorize or deny
port entry, and the process of authorization.
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Because of the sovereignty that States exercise over their ports, they have the right under
the 1982 UN Convention to exclude any non-national vessel from entering port. However,
it is normal for States to have legislation and/or policy on force majeure or distress that
applies to all vessels, allowing port entry in accordance with international law and under
specified circumstances. The Agreement is clear that a State may allow vessels to enter port
for reasons of force majeure or distress, but in order to limit possible activities in port relating
to fish taken during IUU fishing activities, it provides that the port State is not prevented from
permitting entry into port of a vessel “exclusively for the purpose of rendering assistance to
persons, ships or aircraft in danger or distress”. States should ensure that legislation of this
nature relating to all vessels should be consistent with the Agreement.

Use of ports. At the core of the Agreement are the obligations for States to deny the use of
a port under specified circumstances, in some cases where inspection is not required and in
other cases after inspection. States should ensure that these requirements are incorporated
in their national laws; they should be non-negotiable so as to prevent any sidestepping or
attempts to elude the measures or opportunities to engage in corrupt behaviour. States
should also ensure that their laws refer to all of the uses of port that must be denied under
the Agreement: landing, transhipping, packaging and processing and other port services,
including, inter alia, refuelling and resupplying, maintenance and dry docking. Significantly,
States may decide to include other port services in the list of uses that must be denied.

Inspections and follow-up actions. Inspections and follow-up actions provided in the
Agreement describe operational processes. Legislation should designate the responsibility
of national agencies to set levels and priorities for inspection and, as appropriate, regulate
procedures for the conduct of inspections. Legislation should, as a minimum, require
information in the Agreement to be included in the written reports of each inspection and
provide for the transmittal of inspection results and the electronic exchange of information.
Requiring minimum training standards for inspectors, as provided in the Agreement, may
be considered recognizing that the standards could eventually be strengthened.

The authority and responsibilities for taking action following an inspection where there
are clear grounds to believe that a foreign vessel has engaged in IUU fishing or related
activities should be set out in legislation. Actions that the port State may take, consistent
with the Agreement and international law, should be identified clearly in the legislation.

Role of flag States. The role of flag States is described in the Agreement, and to implement
these provisions States should ensure that legislation requires their flag vessels to cooperate
with authorities of port States in inspections carried out pursuant to the Agreement. States
should also ensure a non-discriminatory legislative basis for applying measures to its flag
vessels that are as effective as those it applies to foreign vessels. In general, legislation
should encourage and enable flag States to exercise effective control over their vessels for
fishing and related activities beyond areas of national jurisdiction, for example, by requiring
authorizations, reporting and the use of MCS tools such as VMS and observer programmes.

Non-Parties to the Agreement. Fair, non-discriminatory and transparent legal provisions may be
considered to deter the activities of non-Parties that undermine the effective implementation
of the Agreement. They should be consistent with international law and, although not
specifically referenced in the Agreement, may include market-related measures.

¢
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4.3. Operations

[..]

4.3.2 Implementation of the Agreement

[..]

Cooperation and exchange of information. Procedures will need to be strengthened or
established that will promote the cooperation and exchange of information with other States
and through RFMOs, including those that support conservation and management measures
of other States and international organizations. They could include designation of contact
points, identification of official contacts in other States and international organizations and
establishment and operation of information systems such as those described in Annex D
of the Agreement.

Entry into port. A wide range of operational and procedural actions are essential for activities
relating to entry into port. A sufficient number of trained workers will be required to conduct
inspections at designated ports in order to meet the State’s targeted level of inspections
for each year. Procedures will be needed to receive information from a vessel requesting
port entry, as appropriate identify irregularities and/or seek additional information and take
a timely decision. Where entry is denied, this must be reported to the flag State and,
where it is authorized, procedures must be in place for collection of the authorization upon
port entry. Procedures should also be in place for vessels that are permitted to enter port
because of force majeure or distress, to ensure that port is used exclusively for rendering
assistance to persons, ships or aircraft in danger or distress.

Use of ports. When a vessel enters port and without first being inspected, it may be denied
the use of port for a range of reasons including failure to hold an authorization required by
the flag State and coastal State, contravention of the laws of a coastal State, failure by the
flag State to confirm at the request of the port State that the fish on board was taken in
accordance with RFMO measures, and that there were reasonable grounds to believe the
vessel had engaged in IUU fishing or related activities.

There are some exceptions to the denial of use of a port: port services cannot be denied if
they are proven to be essential to the safety or health of the crew or the safety of the vessel
or for the scrapping of the vessel.

Procedures should be in place for an assessment of the vessel’s activities, communication,
investigation and decision-making in these areas. This would require, for example, having
information or points of contact on hand relating to authorization requirements of the
relevant flag State and coastal State, points of contact to request confirmation by the flag
State that the fish on board was taken legally.

As appropriate, where national law prohibits the provision of port services to vessels that
have been denied the use of a port (for example, by persons in the port State who provide
fuel or landing facilities), procedures should be in place to ensure that such provisioning is
identified and terminated and violations are dealt with.
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Procedures for securing and dealing with evidence should be established, including
evidence showing reasonable grounds to believe that the vessel was engaged in IUU
fishing or that port services are essential for safety or health purposes. Responsibilities for
decision-making and notification should be clear. For example, if it is necessary for legally
trained officials to be consulted or to decide on the sufficiency of evidence, this should be
designated.

Inspections. Procedures should address the levels and priorities for and the conduct of
inspections, as well as the reporting, transmittal of inspection results, electronic exchange
of information and training of inspectors. They should include as a minimum standard that
inspectors carry out the functions described in Annex B of the Agreement and the duties
in accordance with the requirements of Article 13(2). Protocols could be developed for
handling information electronically and standards for the training of inspectors should be
based on the Guidelines in Annex E of the Agreement. As noted above, these elements
could be included in a national strategy and operationalized in procedures.

Following inspections, procedures should designate the action to be taken where it is
believed that the vessel has engaged in IUU fishing. In this regard, relevant notifications
will have to be made, including to the flag State. As appropriate, the flag State could
be requested to consent to specified measures, but procedures should also foreshadow
situations where the flag State requests the port State to take certain measures.

Where it is not possible to contact the flag State or the flag State does not respond within
a reasonable time, operational procedures should specify the next steps. The Agreement
does not prevent a Party from taking measures in conformity with international law in
addition to the denial of the use of a port, so the procedures could involve referring the
matter to fisheries, legal or trade authorities as appropriate for their decision and action.
To ensure there is a broad scope for decision-making in this regard, it would be useful for
countries to ensure that the national legislation specifies that the courts have jurisdiction
over IUU fishing and related activities that occur beyond areas of national jurisdiction,
as described in Section 4.2.1 above (an example of such legislation is the United States
Lacey Act) as well as having the authority to implement and enforce conservation and
management measures of specified RFMOs.

Role of the flag State. The Agreement gives flag State Parties certain responsibilities to
ensure effective control of their vessels, and supportive procedures would include: requesting
the port State to inspect the flag vessels where there are clear grounds to believe that [UU
fishing or related activities had taken place; encouraging flag vessels to use ports that act
consistently with the Agreement; immediately investigating port inspection reports of their
flag vessels that show clear grounds to believe that IUU fishing or related had taken place;
and reporting to Parties, relevant RFMOs and others on actions it has taken in respect of its
vessels determined to have engaged in IUU fishing or related activities.

Non-Parties. Fair, non-discriminatory and transparent procedures should be developed to
implement legal or policy measures to deter the activities of non-Parties that undermine the
effective implementation of the Agreement.” m
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WORLD TRADE
ORGANIZATION

GATT Analytical Index

Article XX. General Exceptions

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where
the same conditions prevail, or a disquised restriction on international trade, nothing
in this Agreement shall be construed to prevent the adoption or enforcement by any
contracting party of measures:

(a) necessary to protect public morals;

(b) necessary to protect human, animal or plant life or health;

[..]

(d) necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement, including those relating to customs
enforcement, the enforcement of monopolies operated under paragraph 4 of Article
Il and Article XVII, the protection of patents, trade marks and copyrights, and the
prevention of deceptive practices;

[...]

(g) relating to the conservation of exhaustible natural resources if such measures
are made effective in conjunction with restrictions on domestic production or
consumption;

[..]

(j) essential to the acquisition or distribution of products in general or local short
supply; Provided that any such measures shall be consistent with the principle that
all contracting parties are entitled to an equitable share of the international supply of
such products, and that any such measures, which are inconsistent with the other
provisions of the Agreement shall be discontinued as soon as the conditions giving
rise to them have ceased to exist. [...]"

The WTO Report 2010 describes Article XX(b) as follows:

‘On the first question, it is often the case that parties to a dispute will agree that the
policy in question is designed to protect human or animal life, and thus falls under Article
XX(b). Where parties disagree, a panel will undertake an assessment of the purported
risk, and determine whether the policy in question is designed to protect human or animal
life from this risk.”’® Examples of accepted policy designed to protect human or animal life
include that designed to protect dolphin life and healfth,’®'” that against consumption of
cigarettes,’® and that to reduce the risk posed by asbestos fibres."
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‘On the second question [proving that the inconsistent measure was necessary to
fulfil the policy objective], in Brazil — Retreaded Tyres,?° the Appellate Body stated
that a determination of whether a measure is “necessary” for the purposes of Article
XX{(b) involves an assessment of “all the relevant factors, particularly the extent of the
contribution to the achievement of a measure’s objective and its trade restrictiveness, in
the light of the importance of the interests or values at stake” (para. 156). The Appellate
Body further stated that a measure will be “necessary” if it is “apt to bring about a
material contribution to the achievement of its objective” (Appellate Body Report, Brazil
— Retreaded Tyres, para 151).%'m
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EUROPEAN FOOD SAFETY AUTHORITY ON
ANIMAL WELFARE: RECOMMENDATIONS ON
THE WELFARE OF FISH

Opinion of the Scientific Panel on Animal Health and Welfare on a
request from the Commission related to the welfare of animals during
transport

‘11.2. Recommendations on Transport of Fish

1.

Fish should be loaded, unloaded and provided with transport conditions according
to their needs. For most fish, high oxygen availability is needed and should be
maintained. This should normally be provided by bubbling oxygen through the water
in which the fish are transported.

All fish should normally be loaded and unloaded without being put into air.

The method used to load fish should reduce physical contact between the fish body
surface and other surfaces as much as possible. Care should be taken to reduce
distances fish may drop from pumps or elevators. The handling before loading and
the loading itself should be of as short duration as possible.

Although fish may be deprived of food for a short time before transportation, to
preserve water quality during transport except in well boat or towed cage systems,
the length of deprivation should be adapted to the fish species, the size of the fish and
the temperature. This duration is critical since the immune status of fish deteriorates
after a short period of starvation.

The design of container or boat wells should not allow the fish to injure themselves,
and should be water-tight to avoid risk of biosecurity breaches due to spillages.

Water quality and condition of the fish during transport should be checked regularly
and logged in writing.

The duration of transport, stocking densities and environmental conditions during
the process may vary with species but should always be designed with the aim of
providing that poor welfare of the fish is avoided.”m
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